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The defendant by his negligence, but without any willful intent 
to do a wrong, may cause injury to another for which he may be 
held responsible ; but his liability will be confined to much narrower 
limits than in those cases where the original cause comes from a 
malicious intent on the part of the defendant to do a wrong. 18 How 
far one may be chargeable for the results for his negligence, how- 
ever, is a question upon which the authorities are by no means uni- 
form. In New York and Pennsylvania, for instance, it is held that 
while the negligent party is liable to the owner of an adjoining 
house to which fire had spread, he is not liable to one to whose 
house the fire spreads from the burning of the first. 19 But a differ- 
ent view prevails in England and in most of the American states. 
The fire is regarded as a unity reaching the last building as the di- 
rect and proximate result of the original negligence. 20 Again, neg- 
ligence which causes a person to be placed in peril of life or limb 
is the proximate cause of injury to one who attempts in a prudent 
manner to rescue the person in danger; because acts of a person 
under the impulse of sudden danger, though a link in the chain of 
events connecting the defendant's negligence with the injury, is not 
deemed to be the intervention of a new and independent cause, but 
is simply the immediate effect of the original negligence, for which 
the defendant is solely responsible. 21 

The question of proximate cause is one which has attracted no 
little attention in judicial circles and which has led to much differ- 
ence of opinion. Various criteria have been resorted to by the 
courts in determining what constitutes proximate cause ; but a 
review of the authorities shows that in those cases where the orig- 
inal cause is a willful, wanton or malicious act on the part of the 
defendant, the courts are inclined to hold him to a strict accounta- 
bility, but where the injury results from an act merely negligent and 
not wrongful in itself the liability of the defendant is confined to 
narrower limits. 



The Power of Corporations to Act in a Representative or 
Fiduciary Capacity. — Government has always looked, more or 
less, with suspicion upon an aggregation of individuals, because of 
their tendency toward an unfair use of consolidated interest and 
power. Even before corporations were known by that name, they 
were required under penalty of fine to obtain authority from the 
king for practically every separate act committed by them. 1 The 

" Greenland v. Chaplain, supra. 

M Ryan v. N. Y. Cent. R. Co., 35 N. Y. 210, 91 Am. Dec. 49; Pennsyl- 
vania R. Co. v. Kerr, 62 Pa. 353, 1 Am. Rep. 431. 

M Poeppers v. Missouri, etc., R. Co., supra; Fent v. Toledo, etc., R. 
Co., supra. 

* Eckert v. Long Island, etc., R. Co., 43 N. Y. 502, 3 Am. Rep. 721. 

1 "We find, also, in the younger Pliny, a singular instance of extreme 
jealousy indulged by the Roman government of these corporations. A 
destructive fire in Nicomedia induced Pliny to recommend to the Em- 
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early policy of the Civil and English law, and to a certain extent, 
that of this country, was to diminish the purposes for which a corpo- 
ration could be created. Many of the doctrines, however, which 
were held to be sound, proving unsuited to the demands and usages 
of business, have been abrogated: while others once considered as 
doubtful or uncertain have since been settled and accepted as the 
law. 2 And since the purposes for which a corporation may be 
created have increased, it naturally follows that the capacities in 
which a corporation may serve have become more numerous. This 
will perhaps become more obvious by looking at the present as well 
as the past powers of corporations to act in representative and fidu- 
ciary capacities. 

It seems to have always been well settled that a corporation can 
act as the agent of a third person, 3 even though the relation of 
principal and agent is. one of mutual confidence involving a personal 
relation. But it seems to have been equally well settled at one time 
that a corporation could not be a trustee, nor even be seised of land 
for the use of another under the English Statute of Uses, upon the 
theory that there could be no personal confidence reposed in a cor- 
poration, and that, since the corporation could not be placed in jail, 
equity could not enforce the trust. 4 However, this doctrine has 
long since been exploded, and it is now held that where a corpora- 
tion has the legal capacity to take and hold real or personal prop- 
erty, it may take and hold it in the same manner as an individual ; 5 
nor is it now necessary that the authority be expressly delegated to 
a corporation, but it may be implied whenever the trust is germane 
to the objects for which the corporation was created. 6 In like man- 
ner, the early writers and cases held that a corporation was incapa- 
ble of being an executor or administrator, for the very technical 
reasons that: first, it could not take oath for the due execution of 
its office; second, it could not be feoffee in trust for the use of 

peror Trajan the institution, for that city, of a fire company of one hun- 
dred and fifty men (collegium fabrorum), with an assurance that none 
but those of that business should be admitted to it, and that the priv- 
ileges granted them should not be extended to any other purpose. But 
the emperor refused to grant, and observed that societies of that sort 
had greatiy disturbed the peace of the cities; and he observed, that 
whatever name he gave them, and for whatever purpose they might be 
instituted, they would not fail to be mischievous." 2 Kent Com. 337. 

3 For an excellent history of corporations, see 2 Kent Com. 336. 

1 Killingsworth v. Portland Trust Co., 18 Ore. 351, 23 Pac. 66, 7 L. 
R. A. 638, 17 Am. St. Rep. 737. 

* Angell and Ames, Corporations, 11th ed., §§ 167, 168. 

* Vidal v. Girard's Ex., 2 How. (U. S.) 127; State v. Higby Co., 130 
la. 69, 106 N. W. 382, 114 Am. St. Rep. 409; Sheldon v. Chappell, 47 
Hun. (N. Y.) 59. 

' Vidal v. Girard's Ex., supra; Phillips Academy v. King, 12 Mass. 
546; Protestant Co. v. Churchman, 80 Va. 718; Robertson v. Bullions, 
11 N. Y. 243. It was held in In re Howe, 1 Paige (N. Y.) 214, where 
property was granted to a corporation partly for its own use, and partly 
for the use of another, that the power to take and hold property for 
its own use carried with it, as a necessary incident, the power to ex- 
ecute that part which related to the other. 
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others; third, because it was framed for a special purpose. 7 But 
according to the prevailing modern view, there is no inherent dis- 
ability belonging to a corporation, such as will prevent it from act- 
ing in either of. these capacities, so long as it is not prohibited from 
doing so by its charter or by statute. 8 

The courts have indeed gone further, and it now seems that a 
corporation which is empowered "to execute trusts of every descrip- 
tion" may act as committee for a lunatic. 9 And in the recent case 
of Murphree v. Hanson (Ala.). 72 South. 437, it was held that, 
under a statute giving banking and trust companies power to "be- 
come trustees for any purpose, be appointed and act as executors, 
administrators, guardians, and receivers," a banking corporation 
could act as guardian of the estate, but not of the person, of an in- 
fant. 10 Hence, it would seem that there is nothing concerning the 
inherent nature of a corporation which will prevent it from acting 
in the most personal capacity or the most fiduciary relation; for, 
as was said by Mitchell, J., in regard to a statute giving a corpora- 
tion power to act as trustee, assignee, receiver, executor of a will, 
administrator of an estate, guardian of the person or estate of a 
minor or guardian of the estate of any lunatic, imbecile, etc., and 
providing that in no such case should a corporation be required to 
give bond or oath in order to accept such a power: 

"The contention of counsel seems to be that the Legislature has 
no right to grant to any corporation the power to act in any 
such fiduciary capacity, * * * but he entirely fails to point 
out any provision of the Constitution with which it conflicts. 
* * * With our preconceived ideas on the subject, it might 
seem somewhat inappropriate to intrust the person of a minor 
to the custody of a corporation; but perhaps experience will 
prove that the objections to this are largely artificial and 
imaginary." " 

' Bacon Abr., Ex. p. 8; Georgetown College v. Browne, 34 Md. 450. 
See In re Thompson, 33 Barb. (N. Y.) 334. 

* In re Kirkpatrick, 22 N. J. Eq. 463; Deringers Adm. v. Deringers 
Adm., 5 Houst. (Del.) 416. As to the law in England, "It was formerly 
a doubt, whether corporations aggregate could be constituted execu- 
tors, inasmuch as they cannot take oath for the due execution of the 
office; but it now seems well settled in the affirmative, and that, on their 
being so named, they may appoint persons, styled syndics, to receive 
administration with the will annexed, who are sworn like all other ad- 
ministrators." Toller, Ex., p. 30. In this country, the English rule 
does not seem to have been adopted; but many states, by statute, have 
done away with the formality of taking the oath, and where this has 
been done the rule fails for lack of reason. See Killingsworth v. Port- 
land Trust Co., supra. 

* Minnesota Loan and Trust Co. v. Beebe, 40 Minn. 7, 41 N. W. 232, 
2 L. R. A. 418. See Equitable Trust Co. v. Garis, 190 Pa. St. 544, 42 
Atl. 1022, 70 Am. St. Rep. 644. 

10 See Johnson v. Johnson, 88 Ky. 275, 11 S. W. 5. 

11 Minnesota Loan and Trust Co. v. Beebe, supra. 



